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INTRODUCTION
Russia uses a whole of foreign exchange restrictions for natural persons and
enterprises. At the same time, since the 1980s–1990s, the Organisation for
Economic Co-operation and Development (OECD) countries have not used
such measures as requirements for the repatriation and mandatory sale of
foreign currency revenues and have not placed restrictions on using foreign
accounts. Developed countries have changed their approach to the mechanisms
of managing and controlling cross-border money flows.
This approach is carried out within special areas of regulation (tax legislation,
anti-money laundering legislation, banking control, etc.). In Russia, it is still
based on foreign exchange legislation. This creates significant barriers for Russian
companies carrying out regular economic activity and essentially discriminates
against them in international trade and on the financial markets.
Foreign exchange control in Russia is permanent, while in foreign jurisdictions,
it is mostly applied at times of crisis. The experience of Malaysia (1997–1999),
Cyprus (2013–2015) and Iceland (2008–2011) demonstrates that foreign currency
restrictions may contribute to maintaining financial and macroeconomic stability,
despite the temporary drop in confidence on the part of foreign investors. However,
the foreign currency restrictions were temporary in those countries, too.
Foreign exchange control measures were widely used in Russia in the 1990s,
particularly during the economic crisis of 1998. The movement of foreign currency
was liberalized in the mid-2000s. The requirements for using designated accounts
for foreign exchange transactions; the mandatory sale of part of foreign currency
revenues on the domestic exchange market; and the advance registration of
foreign accounts – all this was abolished. In recent years, the list of admissible
grounds for crediting funds to the foreign accounts of natural persons has been
expanded (it now includes revenues from sales of securities or vehicles in OECD,
FATF and other countries). Yet even in 2018, there are still provisions of foreign
exchange legislation in effect that create significant barriers to completing foreign
exchange transactions.
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Moreover, in November 2017, a law was adopted authorizing banks to refuse clients wishing to
conduct foreign exchange transactions that contradict the requirements of foreign exchange
legislation. Previously, this only applied in cases where there was a suspicion of money
laundering. Thus, while foreign countries have abolished foreign exchange restrictions,
Russia has demonstrated instances of tightening its legislation.
Foreign exchange restrictions apply to a special category of persons and entities: foreign
exchange residents. Previously, this category included Russian companies, their offices and
branches abroad, foreign citizens residing in Russia and all citizens of Russia who spent at
least a day a year in Russia. Thus, even those citizens who mostly resided abroad and were not
Russian residents for tax purposes encountered foreign exchange restrictions. The Ministry
of Finance of the Russian Federation drafted amendments intended to simplify foreign
exchange legislation requirements for Russian citizens who reside abroad the majority of
the time; these amendments were passed on December 28, 2017. The law stipulates that all
citizens are foreign exchange residents, but those who reside abroad for more than 183 days
in a given year are exempt from restrictions on using foreign accounts. However, this does
not rid Russian companies and natural persons of the problems that stem from current
foreign exchange regulation. Thus, the prohibition on foreign exchange transactions between
residents, regardless of whether such transactions are conducted in Russia, is still in effect.
On the whole, the Federal Law on Foreign Exchange Regulation and Foreign Exchange
Control currently sets two serious restrictive stipulations that create barriers for foreign
exchange residents (both for natural persons and legal entities). Such restrictions are not
used in developed countries.
The first stipulation is the requirement to repatriate foreign currency revenues. Legal
entities and sole proprietors must return funds that are due them under foreign economic
agreements to authorized banks in Russia. The fine for failing to return foreign currency
revenues, as well as for other breaches of foreign exchange regulation, is between 75% and
100% of the transaction amount. The repatriation requirement decreases the competitiveness
of Russian business compared to entrepreneurs from OECD members countries, where
similar restrictions are not in place. The repatriation requirement provides Russian banks
with additional fee-based functions, since foreign exchange residents are forced to transfer
amounts due them under foreign trade agreements into the accounts of those banks.
Moreover, the repatriation requirement today is not conducive to achieving macroeconomic
goals, because the law on the mandatory sale of foreign currency revenues has not existed
since 2006, and Russian tax residents may legally transfer funds into a foreign account
immediately after they have been credited to an account in an authorized bank. Regulatory
bodies believe that the repatriation requirement solves two tasks at once: 1) it provides for
tax control, and 2) it combats economic crimes. However, controlling tax payments is the
subject of tax regulation, not foreign exchange regulation. Identifying illegal transactions for
the purposes of uncovering economic crimes committed under the guise of legal economic
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transactions should be done via the mechanisms established in the anti-money laundering
legislation.
The second stipulation is the restricted list of operations for foreign accounts. The list is
relatively small: there are six permitted transactions for all categories of residents; twelve
for natural persons (for four types of transactions, the list applies to OECD and FATF
member countries only); and just five for legal entities. This makes it very difficult for Russian
companies and citizens to use foreign accounts. At the same time, foreign exchange control
bodies and agents do not have any real means to monitor compliance with the restrictions
on foreign accounts, since there are no effective instruments for the relevant exchange of
information.
An analysis of international practices in foreign exchange regulations and of alternative
instruments for monitoring financial flows (including the practices of developed countries
such as those in place in the United States and EU countries, as well as those employed
in developing countries – members of BRICS and the EAEU) will help chart the ways for
improving the current situation. Such an analysis will help us to identify the excessive
requirements used in Russia and discover mechanisms intended to ensure transparency in
cross-border currency flows by developing instruments for exchanging information for tax
purposes, and by improving measures for combating criminal money.
Further liberalization of foreign exchange regulations in Russia appears to be in order and
should be accompanied by a set of measures geared towards using the tools for exchanging
information on foreign accounts and improving the effectiveness of legislation in combating
money laundering.
Another step towards the liberalization of foreign exchange regulation could be Russia’s
accession to the OECD Code of Liberalisation of Capital Movements, an international tool
that comprehensively regulates issues in cross-border capital movements and sets the member
countries the task of the progressive liberalization of capital movements.1 This would give
Russia the opportunity to influence the adoption of international rules regulating capital
movements and the transparency of its cross-border flows.

1

See http://www.oecd.org/daf/inv/investment-policy/Code-Capital-Movements-EN.pdf
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1.

INTERNATIONAL
EXPERIENCE IN FOREIGN
EXCHANGE REGULATION
AND CONTROL
1.1. INTERNATIONAL LEGAL INSTRUMENTS
FOR LIBERALIZING CAPITAL MOVEMENTS:
IMF ARTICLES OF AGREEMENT AND THE
OECD CODE OF LIBERALISATION OF
CAPITAL MOVEMENTS
In the mid-20th century, the world set harsh restrictions on capital
movements that were intended to buttress the functioning of the Bretton
Woods system of fixed exchange rates. With comparatively small volumes
of cross-border capital transactions, governments strove to encourage the
flows of long-term “productive” capital and regulate the flows of short-term
“speculative” capital associated with the development of financial crises.2
In the mid-20th century, the rules for capital movements were codified
by two international organizations: the International Monetary Fund
(IMF) and OECD. Both organizations focused debates on the freedom of
capital movements and the possible use of foreign exchange restrictions
on the undesirable mobility of “hot money.” The right of IMF and OECD
2
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Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002
[electronic resource]. Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.
pdf. Title on the page.
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members to regulate cross-border movements of capital was determined in the Articles of
Agreement of the IMF (1944)3 and the OECD Code of Liberalisation of Capital Movements
(1961).4
The IMF rules provided for fixed exchange rates between the currencies of countries that
were members of the international monetary system. These rates were subject to adjustment
in the event of a crisis. The Articles of Agreement of the IMF set as one of its purposes
the “elimination of foreign exchange restrictions which hamper the growth of world trade”
(Art. I). At the same time, the Agreement made it possible to apply currency restrictions
and defined the relevant international legal grounds for doing so. Article VI stipulates that
IMF member countries “may exercise such controls as are necessary to regulate international
capital movements, but no member may exercise these controls in a manner which will restrict
payments for current transactions or which will unduly delay transfers of funds in settlement
of commitments.” Governments were directly allowed to use controls over capital flows to
handle problematic issues, in particular, to limit large speculative capital flows. On the one
hand, Article VIII contained the commitment to avoid restrictions on current payments. On
the other hand, the framers of the Bretton Woods agreements viewed control over capital
transactions as a legitimate and even necessary instrument of economic policy.5
There are a total of 189 member countries in the International Monetary Fund (compared to
the OECD, whose members are the 35 most developed states). Therefore, the IMF Articles of
Agreement only declare the general purpose of eliminating foreign exchange restrictions that
hamper world trade. In practice, these restrictions are still applied by more than a half of the
IMF’s member countries. These restrictions include the requirement for the mandatory sale
and repatriation of part of foreign currency revenues, the prohibition on opening accounts
in foreign financial institutions and carrying out certain monetary transactions (involving
foreign currencies or foreign securities). Restrictions are largely used by developing countries
and countries with transitional economies. At the same time, most developed countries,
including OECD members, do not apply foreign currency restrictions to transactions between
residents and non-residents.
When the Bretton Woods system collapsed, the notion of the desired international
financial and trade order evolved towards greater liberalization and deregulation.6 The
recommendations of the IMF and the World Bank drafted in the late 1980s as part of the
The Articles of Agreement of the International Monetary Fund, 1944 [electronic resource]. Available at:
https://www.imf.org/external/pubs/ft/aa/rus/index.pdf. Title on the page.
4
The Decision of the Council to Adopt the Code of Liberalisation of Capital Movements. December 12, 1961 /
OECD/C(61)95 [electronic resource]. Available at: http://oecdru.org/rusweb/general/codex.htm. Title on the page.
5
Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002 [electronic resource].
Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.pdf. Title on the page.
6
See; Bozhechkova A. V., Goryunov E. L., Sinelnikov-Murylyov S. G., Trunin P. V. “Capital Flow Restrictions: The Global
Experience and Lessons for Russia.” // Economic Policy 2017, vol. 12, No. 2,
pp. 8–43.
3
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“Washington Consensus” dictated the liberalization of international trade and free access
for foreign direct investment. Under OECD requirements, maximum liberalization should
be applied to those financial transactions that do not create economic risks (primarily
transactions related to long-term investments). Stricter requirements apply to short-term
transactions and to those transactions where the use of financial innovations could result in
excessive volatility in relevant capital flows.7 The regulation of such operations is permitted.
The Treaty on European Union was geared even more towards ensuring the free movement of
capital. The EU in general prohibited any restrictions on financial transactions both between
the EU members and between EU members and third countries.
Of all international organizations, the IMF most clearly presented its position on regulating
capital flows.8 The main priority is to create a shock-resistant financial system that nevertheless
allows for restrictions to be imposed on financial transactions in critical situations. On the
whole, modern economic science is shaping a consensus on the permissibility of restrictions
on capital mobility: they can only be imposed to ensure financial stability, provided that
targeted restrictions are used together with macroprudential measures.
The adoption of the OECD Code of Liberalisation of Capital Movements helped bring about
progress in eliminating foreign exchange restrictions. Back in 1957, within the Organisation
for European Economic Co-operation (OEEC), European countries committed themselves to
permitting cross-border transactions and eliminating foreign direct investment (the actions of
investors to transfer capital out of a country when withdrawing from an investment project).
The Code of Liberalisation of Capital Movements was approved by the OEEC in 1959.9
While European integration continued within the European Economic Community, the
global agenda on capital movements was now discussed within the Organization of Economic
Cooperation and Development, the OEEC’s legal successor. The OECD Convention, which
was signed by 20 countries on December 14, 1960,10 states that the members will “pursue
their efforts to […] extend the liberalisation of capital movements” (Para. d, Art. 2 of the
Convention). This principle was implemented somewhat later in 1961, in the international
legal act entitled the Code of Liberalisation of Capital Movements.11 The OECD Code is the
only multilateral document spanning the entire range of cross-border transactions, including
issues of foreign exchange restrictions: foreign currency and deposit account transactions.
MF, Monetary and Capital Markets Department // Liberalizing Capital Flows and Managing Outflows, 2002 [electronic resource]. Available at: http://www.imf.org/external/np/pp/eng/2012/031312.pdf. Title on the page.
8
IMF, “IMF The Liberalization and Management of Capital Flows — An Institutional View,” International Monetary
Fund, 2012.
9
Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002 [electronic resource].
Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.pdf. Title on the page.
10
Austria, Belgium, Canada, Denmark, France, Germany, Greece, Iceland, Ireland, Italy, Luxembourg, the
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom and the United States.
11
OECD Codes of Liberalisation // USER’S GUIDE, 2008 [electronic resource]. Available at: https://www.oecd.org/daf/
inv/investment-policy/38072327.pdf. Title on the page.
7
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The IMF Articles of Agreement adopted in 1944 differs from the 1961 OECD Code of
Liberalisation primarily in the fact that it does not mandate that members liberalize the
regulation of capital flows but gives them the right to apply controls to regulate them when
necessary. The OECD Code and the IMF approach currently do not contradict each other.
They try to establish a practice whereby restrictions should not be longer or harsher than they
need to be.
The Code provides comprehensive regulation of cross-border capital movements based on
unilateral liberalization, ensuring transparency and non-discrimination. The Code’s longterm purpose is to liberalize international transactions so that them is similar to conducting
domestic transactions. The User’s Guide for the OECD Code states that “any requirements
concerning the repatriation and surrender of foreign exchange earned through exports,
and any limits on the periods for the acquisition of foreign exchange required for import
payments are considered restrictions and need to be reflected in reservations under Section
XII.”12
The section of the OECD Code on bank accounts covers transactions of non-residents with
accounts in financial institutions that are residents of a country that has adopted the Code,
as well as transactions of residents on accounts in financial institutions that are non-residents
(the stipulations in both directions cover both national and foreign currency). The Code thus
regulates the application of foreign exchange restrictions affecting cross-border capital flows
and covers relations that are regulated by Russian foreign exchange legislation.
By abandoning instruments of total control over capital movements, developed countries use
alternative instruments of cross-border control for tax purposes (tax exchange instruments),
and to combat money laundering and terrorist financing (uncovering and controlling risky
transactions and improving inter-agency and international cooperation among financial
intelligence units).
Thus, the OECD Code of Liberalisation of Capital Movements is the key instrument for
progressively eliminating all restrictions for cross-border foreign currency flows. Today,
however, only the OECD member countries have adopted the Code (Argentina is currently
considering acceding to the Code), while the minimal set of requirements for foreign exchange
restrictions is determined within the agreement that spans a larger number of countries: the
IMF Articles of Agreement.

12

 ECD Codes of Liberalisation // USER’S GUIDE, 2008 [electronic resource]. Available at: https://www.oecd.org/daf/
O
inv/investment-policy/38072327.pdf. Title on the page.
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1.2. TAX EXCHANGE INSTRUMENTS
At the present time, developed countries have shifted the emphasis in the regulation of crossborder monetary flows towards stricter tax control. Given the free capital movements, official
bodies and agencies are interested in obtaining information on whether tax has been paid
in full under the domestic tax law or whether money was siphoned off for the purposes
of tax evasion. International tax exchange today has ceased being fragmented and is now
global in nature, primarily through the use of instruments for the automatic exchange
of tax information. Relevant instruments developed within the OECD allow tax services
throughout the world to trace the movements of tax residents’ money.
The development of cooperation between states in the exchange of tax information was
necessary, among other things, to eliminate double taxation. This problem was exacerbated
by the increase in international trade and cross-border investment in the early 20th century.
Initially, trade agreements providing for the exchange of information between countries
were concluded on a bilateral basis. Such agreements are based on the 1977 OECD Model
Convention with Respect to Taxes on Income and on Capital (most recently amended in
2017).13 According to OECD experts, over 3000 bilateral tax treaties currently in use around
the world are based on the OECD Model Tax Convention.14 The convention is used by about
30 states that are not members of the OECD (including Russia).
This model assumes the transfer of principal rights to the country of the taxpayer’s residence
(compared to the UN Model Double Taxation Convention, which accounts for the specifics of
developing countries and thus uses a different taxation method – according to the source of
income). Bilateral agreements on the avoidance of double taxation contain articles aimed at
ensuring the exchange of tax information and assisting tax collection, which is conducive to
cross-border cooperation in combating tax evasion. In addition, in 2002, the OECD developed
a special model agreement on the exchange of tax information.15 This was a logical conclusion
of the OECD’s work to combat harmful practices where tax-free or low-tax jurisdictions that
do not apply the mechanism of agreements for avoiding double taxation are involved in the
process of international exchange. OECD member countries actively conclude agreements
on exchanging tax information with offshore jurisdictions.

The OECD Model Convention with Respect to Taxes on Income and on Capital [electronic resource]. Available at: http://
www.oecd-ilibrary.org/docserver/download/2314111e.pdf?expires=1452762322&id=id&accname=oid008603&checksum=0DF9FB3B270932D7C92B56DA662E40F. Title on the page.

13 

14

Official website of the Organization of Economic Cooperation and Development (OECD) [electronic resource]. Available
at: http://www.oecd.org/tax/treaties/oecd-model-tax-convention-available-products.htm. Title on the page.
http://www.oecd.org/tax/exchange-of-tax-information/taxinformationexchangeagreementstieas.ht- m?TSPD
101 R0=365da9407d038061d8da0ddbd6448370z2Q0000000000000000c902ff57ffff000000000000
00000000000000005a8c568100b08dd48c

15 
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The first multilateral universal instrument in this area was the 1988 OECD Convention on
Mutual Administrative Assistance in Tax Matters (the Strasbourg Convention),16 which
promotes international cooperation for the better functioning of national tax legislation
and provides for all possible forms in assessing and collecting taxes for combating tax
evasion. The range of instruments varies from exchanging information (including banking
information) to assistance in collecting fines from foreign tax lawsuits. The Convention sets
three types of tax information exchange: on request, spontaneous, and automatic. Although
the document does not directly oblige countries to automatic exchange of information, it
does formulate the legal grounds for doing so. Certain states started to include norms on
automatic exchange in the agreements on avoiding double taxation. Belgium and Italy are
a prime example. The provisions of the Convention were implemented in practice 25 years
later when, in 2014–2016, multilateral agreements on exchanging financial and accounting
information and inter-country reports were adopted.
This multilateral mechanism was based on the American practice of obtaining information
on taxpayers from foreign banks: the U.S. Foreign Account Tax Compliance (FATCA) Act.17
The G20 countries requested that OECD adopt the Common Reporting Standard (CRS) as
a basis for the automatic exchange of tax information, which was made possible by the 1988
OECD Convention on Mutual Administrative Assistance in Tax Matters.18 The CRS, which
contains a list of procedures for financial institutions for checking and providing information
was developed by the OECD in early 2014. In addition to creating the legal framework for
domestic exchange (setting the requirement to submit a CRS report at the level of national
legislations), the effective operation of this instrument requires an international infrastructure
that would allow for the automatic exchange of tax information between jurisdictions using
the CRS. This reporting standard establishes:19
1) A
 list of entities (financial institutions) that are required to submit such reports: depository
institutions, investment companies, insurance institutions. The reports are generated on
accounts of clients who are tax residents of other countries. Financial institutions submit
reports to the tax services of their jurisdictions, which subsequently pass it on using the
automated system. States form lists of exempt entities (for instance, agencies designed to
support exports and investment).
2) A
 list of persons subjected to such reporting: the CRS clearly defines such persons. This
includes both natural persons and legal entities and persons in control thereof.
http://www.oecd-ilibrary.org.ezproxy.ranepa.ru:3561/docserver/download/2308021e.pdf?expires=1493113032&id=id&ac
cname=guest&checksum=BB3C29528A9B7D9AB3D35A22AB543859

16 

17

https://www.irs.gov/businesses/corporations/foreign-account-tax-compliance-act-fatca

18

http://www.oecd.org/tax/automatic-exchange/crs-implementation-and-assistance/

19

h
 ttp://www.oecd-ilibrarv.org/docserver/download/2314131e.pdf?expires=1455976602&id=id&accname=gue s t&checksum=6D1 D789E465F3D1F64E82DDF8312E1BC
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3) A
 list of accounts that are subject to such reports: checking and savings accounts, depo
accounts, guaranteed insurance and annuity accounts, and the assets of investment
companies. States also compile lists of exempt accounts. These are low-risk accounts, such
as retirement and life insurance accounts. Several countries (Estonia, Cyprus, Lithuania,
Malta, Romania, Finland, etc.) have not submitted lists of accounts, persons and entities
exempt from reporting.
The OECD pays particular attention to types of accounts and links the type with the procedure
of client identification. The following account types are defined: new and existing at the time
of information exchange, i.e. those already opened for a non-resident in a financial institution
at the time of the first date of exchange. The client identification procedure additionally
depends on the account balance. It is important for financial institutions to properly identify
tax residents, since this is the grounds for international information exchange. For that
purpose, the OECD has developed a common procedure for defining tax residency status for
the purposes of information exchange. The rules for determining the residency of a natural
person in regard to existing accounts have been set for two categories: accounts with low cost
value, and accounts with high cost value. Different procedures for identifying residents apply,
depending on whether or not the balance at year-end exceeds USD 1 million.20
In addition to determining residency, the CRS defines the list of account information to be
reported. For both natural persons and legal entities, the following information is provided:
account number (or equivalent), and the balance or value at the end of the relevant calendar
year or another accounting period, at the time of closing, etc. Regarding natural persons, the
full name, address, country of tax residency, and date and place of birth are reported. As for
legal entities, the name, address, country of tax residency and information about controlling
persons are reported. Information is provided for every account.
Information exchange on the basis of CRS reports may be carried out in accordance with
bilateral or multilateral agreements. If states decide to implement automatic exchange
on the basis of bilateral agreements, then there should be agreements on avoiding double
taxation or on exchanging tax information, where the countries include amendments that
set the requirements for submitting CRS reports and stipulate the procedures for automatic
exchange. If countries agree to multilateral exchange, then since 2014 they have been able
to use the Multilateral Competent Authority Agreement on the Automatic Exchange of
Financial Account Information (CRS MCAA). Over 100 states have shown an interest in
the exchange within the framework of the OECD’s Global Forum on Transparency and
Exchange of Information for Tax Purposes.21

20

http://www.oecd.org/ctp/exchange-of-tax-information/standard-for-automatic-exchange-of-financial-ac- count-information-for-tax-matters-9789264216525-en.htm
http://www.oecd.org/tax/automatic-exchange/commitment-and-monitoring-process/AEOI-commitments.pdf

21 
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It is important to distinguish between the expression of interest (the list of countries published
on the OECD site does not create any legal commitments), the signing of the CRS MCAA
and the introduction of CRS reporting requirements into national legislation. Participating
in exchange would require the following: the ratification of the 1988 OECD Convention on
Mutual Administrative Assistance in Tax Matters; the accession to the MCAA CRS; the
introduction of amendments to the national legislation on reporting concerning the accounts
of tax residents of foreign states; the creation of a list of entities and accounts that are exempt
from reporting; the achievement of bilateral exchange agreements with foreign partners; and
the establishment of the requisite technical infrastructure.
However, using the CRS MCAA has several advantages compared to the bilateral mechanism:22
• The possibility of obtaining information from countries that provide it unilaterally but do

not get it from foreign partners. These are assumed to be countries with zero profit tax, i.e.
offshores (for instance, Panama, Bahrein, et al.).

• The possibility of obtaining information about breaches of the Agreement and information

on any notifications linked to the CRS MCAA.

• The OECD acts as an independent administrator of the process of exchanging information

on accounts.

• The possibility of influencing amendments to the text of the CRS MCAA, etc.

The use of automatic tax exchange tools allows countries to obtain information about the
foreign accounts of their tax residents – information that, under the current Russian foreign
exchange legislation, must be provided by residents in their reports on foreign accounts.

1.3. COMBATING MONEY LAUNDERING
Given the free movement of money, countries are legitimately concerned about where it
comes from. Money that is moved across borders can be of criminal origin (the proceeds of
tax crimes, bribery, fraud, etc.).
The international community has concluded that eliminating barriers blocking financial flows
requires monitoring mechanisms to be more effective. By eliminating the harsh restrictions
on cross-border monetary flows, the OECD members emphasized the improvement
of controls, which was intended, among other things, to identify illegally obtained funds.
http://www.oecd.org/tax/automatic-exchange/international-framework-for-the-crs/?TSPD_101_R0=e91791fa7fc5c45bbe031a397b192e71nIY000000000000000042c5e257ffff00000000000000000000000000005a8c25cc00735eb6f7

22
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It is for this reason that increasing attention has been paid since the late 1980s to the origin of
capital. This entails introducing anti-money laundering standards and provisions to prevent
the financing of terrorism.
In 1989, the Financial Action Task Force on Money Laundering (FATF) was established. It is
the leading international organization in the development of the relevant standards.23 In the
1990s, international legal instruments appeared combating money laundering. Directive (EU)
2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention
of the use of the financial system for the purposes of money laundering or terrorist financing
states that “in order to facilitate their criminal activities, money launderers and financers of
terrorism could try to take advantage of the freedom of capital movements and the freedom
to supply financial services which the Union’s integrated financial area entails.”24 Therefore,
the process of liberalizing the movement of money should be backed by mechanisms intended
to combat money laundering. We are primarily talking about cross-border transactions here.
The FATF believes that international trade is one of the riskiest areas for money laundering.
Illegal transactions in foreign economic activity occur when false information is submitted
with regard to the price, quantity and quality of imported or exported goods.25 The FATF lists
over- and under-invoicing of goods and services; multiple invoicing of goods and services;
over- and under-shipments of goods and services; and falsely described goods and services
among the principal schemes for obtaining and laundering money in international trade.
In its report, Trade-Based Money Laundering (2006), the FATF defines the risk indicators
that might be used to uncover activities related to trade-based money laundering.26 These
include, among other things: the appearance of significant discrepancies between the value
of the commodity reported on the invoice and the commodity’s fair market value; the type of
commodity being shipped being inconsistent with the exporter or importer’s regular business
activities; the shipment not making economic sense; the commodity being transhipped
through one or more jurisdictions for no apparent economic reason, etc.
The results of the FATF’s study are based on an analysis of the work of the bodies charged
with combating criminal activities in various countries and indicate that the most widespread
technique of trade-based money laundering is the under-pricing of goods in VAT invoices
when exporting commodities. This is the result of the fact that most customs services are
focused on preventing smuggling activities when importing goods and collecting due customs
http://www.fatf-gafi.org/about/historyofthefatf/?TSPD_101_R0=a6d03e2b333cb34aae3b7da044aef8ffyUz00000000000
00000c902ff57ffff00000000000000000000000000005a8c3f470084ade2f2

23 

24

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32015L0849
http://www.fatf-gafi.org/publications/methodsandtrends/documents/trade-basedmonevlaunderingtvpol- ogies. html?TSPD 101 R0=d4b2d28a0464b9480b782353d90e3bb7lse0000000000000000c902ff57ff
ff- 00000000000000000000000000005a8c40c80019ee2a54

25 

26

http://www.fatf-gafi.org/media/fatf/documents/reports/Trade%20Based%20Money%20Laundering.pdf
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fees. In other words, customs services are focused on imports more than they are on exports.
For the same reasons, goods exempts from customs dues may be inspected less rigorously.
The effective cooperation between financial intelligence units (FIUs) and customs services is
an important element in the fight to successfully combat trade-based money laundering. The
standards of the FATF and the OECD confirm this. Countries themselves set the terms for
exchanging information between these agencies. In the United Kingdom and Ireland, FIUs
and customs agencies have direct access to each other’s databases. In some countries (for
instance, the Czech Republic, India and Korea), FIUs and customs agencies are mandated
to spontaneous” exchange of information. This entails submitting information to a foreign
agency in the event that the sending agency has any suspicions. In other states, such an
exchange is not an obligation, but a right (in particular, in France, Germany and Japan, among
others). Exchange on request is the least effective form of cooperation between FIUs and
customs agencies. This format is used in Iceland, Lithuania, Mexico and the Netherlands.27
An analysis of the movement of goods in international trade cannot be complete without the
effective exchange of information between the competent authorities of various countries.
This is carried out by concluding the appropriate agreements between the relevant financial
intelligence units. The FATF says that legal barriers may be removed through the adoption
of a memorandum of understanding between the competent authorities.28 Information
exchange is only possible in accordance with national legislation.
States are encouraged to clearly state the circumstances under which received information may
be disseminated. This entails developing exceptions to national legislation on confidentiality
and data protection. In particular, in some cases, data on foreign trade may be disclosed,
provided that certain conditions for using the information are met (for instance, if this
information is required in order to investigate money laundering activities or the financing
of terrorism) or if the receiving authority undertakes to disclose it for legal purposes only.
It is also recommended that states provide as broad a range of mutual legal assistance as
possible in investigations related to anti-money laundering/combating the financing of
terrorism (AML/CFT). The FATF believes that the best practice in this area is the immediate
exchange of information with foreign partners. This entails creating efficient mechanisms
or channels for exchanging information. For instance, some countries use a single database
for comparing trade data. Thus, to uncover “dirty” money, OECD members control crossborder transactions by using mechanisms provided for in the legislation on combating
money laundering, while Russia also uses foreign exchange legislation for the same purpose.
https://www.oecd.org/ctp/crime/report-improving-cooperation-between-tax-anti-monev-laundering-authorities.pdf?TSPD 101 R0=41f1e3b750848e92907d69703530a714qhq0000000000000000c902ff57ffff00000000000000000000000000005a930616002c5a1ae6
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1.4. THE EXPERIENCE OF LIBERALIZING FOREIGN
EXCHANGE REGULATIONS IN OECD COUNTRIES
The foreign exchange regulations in OECD member countries were liberalized during the
period of their accession to the 1961 OECD Code of Liberalisation of Capital Movements.
With the exception of the United States, Canada, Germany and Switzerland – which have
never set a permanent legal framework for periodical limited foreign exchange controls – the
legislation stated that foreign exchange transactions should be restricted unless otherwise
stipulated.29 Such a permissive approach was used mostly as precautionary mechanism. An
opposite, or “positive,” approach recognizing all transactions as a priori free, unless they
are clearly restricted, was only implemented in the 1980s after countries had committed to
moving towards complete liberalization.
The OECD notes that, despite amendments to the legislation of its member states (in France
in 1968, Portugal in 1974 and Spain in 1979), the regulatory legal framework had generally
been exceptionally stable in most countries with foreign exchange controls since World War
II.30 This was made possible because control measures were adapted to new circumstances by
using regulations issued by the relevant central banks and ministries of finance. Transactions
using current accounts and trade loans were largely carried out within the framework of
the general licensing procedure, while other capital transactions were more often regulated
by special means. Legislation and its administration in Germany, the Netherlands and the
countries of Northern Europe did not leave competent authorities with extensive powers to
issue and interpret the provisions of foreign exchange regulatory acts. Regulators were vested
with these powers in other countries, however.
Significant foreign exchange regulation was used in the countries of the socialist bloc. When
acceding to the OECD, they had to significantly liberalize their foreign exchange regulations.
For instance, the Czech Republic, which acceded to the OECD in 2000, needed three to five
years to ensure liberalization in compliance with the OECD Code of Liberalisation of Capital
Movements (it amended its Foreign Exchange Regulation Law in 2002, thus abolishing
restrictions on short-term financial loans and the repatriation requirement).31
The OECD countries do not currently apply restrictions on foreign exchange transactions,
including the repatriation requirement and the mandatory sale of foreign currency
revenues.32 Ireland was one of the last OECD members to implement these requirements.
Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002 [electronic resource].
Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.pdf. Title on the page.
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Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002 [electronic resource].
Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.pdf. Title on the page.

30 

Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002 [electronic resource].
Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.pdf. Title on the page.
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It was at Ireland’s initiative that a reservation was written into the 1992 Code stating that
revenues from exports were to be repatriated and converted into the national currency unless
authorization was granted for the funds to be used for the further financing of trade. As for
the transactions of tax residents with accounts in non-resident financial institutions in the
national currency, reservations were set in 16 OECD countries. For transactions in foreign
currencies, reservations were set in 18 of the 35 countries that had acceded to the Code of
Liberalisation of Capital Movements.
The restrictions were related to the introduction of special requirements concerning the activities
of institutional investors, namely, insurance companies and (or) non-governmental retirement
funds. The crux of the matter is that, on the one hand, they are active participants of the
financial market, while on the other, they perform important social functions that ensure a stable
retirement system and guaranteed retirement payments. For instance, Belgium has introduced
a restriction on foreign deposits in financial institutions that are not controlled by authorities
of the EU countries if these deposits are to be part of the coverage of technical reserves of an
insurance company or assets that form part of a non-governmental retirement fund’s liabilities.
The United Kingdom stipulates that the reservation applies only to resident accounts in excess of
25,000 Bermudian dollars (Bermuda is a British Overseas Territory).
By liberalizing capital movements, OECD countries pay special attention to ensuring the
transparency of foreign currency movements using the instruments stipulated in the Code.
They include the most accurate reflection of these measures in the lists of reservations,
notifying other participants about restrictions that are being introduced, and reviewing
liberalization measures in other OECD countries.33

1.5. LIBERALIZING FOREIGN EXCHANGE
REGULATIONS IN THE EU: REGIONAL PRACTICES
European countries actively used foreign exchange restrictions (the repatriation requirement,
limiting lending and borrowing between residents and non-residents, etc.) in the first half of
the 20th century. Liberalization was a gradual process. For instance, in 1977, Spain allowed
authorized banks to issue loans to non-residents in foreign currencies. In 1985, France allowed banks to conclude foreign loan agreements with residents for up to 50 million francs;
in 1989, the restrictions on foreign currency transactions were lifted for commercial banks;
and in 1990, the French government abolished all remaining foreign exchange restrictions
on capital transactions.34
33

OECD Codes of Liberalisation // USER’S GUIDE, 2008 [electronic resource]. Available at: https://www.oecd.org/daf/inv/
investment-policy/38072327.pdf. Title on the page.
Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002 [electronic resource].
Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.pdf. Title on the page.
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The 1957 Treaty on the Functioning of the European Union (TFEU, or the Treaty of Rome)
served as the legal basis for liberalization in Europe. The Treaty was a founding document of
the European Economic Community, which envisioned the free movement of goods, services,
labour and capital.35 The wording and structure of the Treaty demonstrate that those who developed it assumed the free movement of capital would be achieved later, during integration.
The provisions of the Treaty have much in common with the OECD Code of Liberalisation
of Capital Movements, but it is a regional Treaty, and today it counts the 28 countries of the
European Union as its participants. The Treaty requires the free movement of capital within
the European Union, and between the European Union and third countries. Of the 28 EU
members, 18 are members of the OECD and the Code of Liberalisation of Capital Movements. It should be noted that the Treaty on the Functioning of the European Union contains
provisions that prohibit “all restrictions on the movement of capital between Member States
and between Member States and third countries” (TEFU, Articles 63–66).36
At the same time, the document allows members states to impose reasonable restrictions
in the area of taxation or monitoring financial institutions and gives them the right to institute procedures of declaring the movement of capital in order to obtain information for
administrative or statistical purposes, as well as measures intended to ensure public order
and security. EU members do not apply the repatriation requirements and the mandatory
sale of foreign currency revenues, nor do they limit the use of foreign accounts. However,
certain countries (for example, France), have set the requirement to notify the authorities
about accounts held in foreign countries, for taxation purposes.37
By creating the conditions for the free movement of capital within its territory, the European
Union pays special attention to issues of tax exchange on foreign accounts and combating
criminal transactions. According to the European Union, the lack of automatic exchange
mechanisms in force between member states results in over 75% of taxpayers not discharging
their tax obligations in full. The European Union was the first to introduce the OECD’s
Common Reporting Standard (CRS) for exchanging information on the foreign accounts
of tax residents. The exchange of CRS reports within the European Union is based on the
EU Directive, agreements between the European Union and third states, and on bilateral
agreements, such as the agreement between the United Kingdom and the CDOT (Crown
Dependencies and Overseas Territories).

https://archives.eui.eu/en/fonds/94854?item=CM3/NEGO

35 
36

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
The Supreme Court of France considered a case in which French citizens argued that the requirement to notify the
authorities about accounts held in a foreign bank (the account was opened in Belgium) contradicted the EU law on the free
movement of capital. The Court ruled that the free movement of capital in Europe does not preclude member states from
adopting measures they see as necessary to prevent tax evasion, provided they do not violate free movement of capital:
https://www.french-property.com/news/money _france/foreign_bank_accounts_declaration/

37 
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The European Union also pays special attention to combating money laundering: relevant
standards have been set at the pan-European level. In 1991, the European Union’s 1st Money
Laundering Directive (MLD1) set the first general rules.38 The main focus of MLD1 was
on drug-related crimes. It introduced requirements for financial intermediaries to identify
clients and obliged them to report any suspicion of money laundering. The 4th Directive
is currently in effect. It required the EU member states to conduct risk assessment at the
national level to uncover, understand, manage and mitigate AML/CFT risks in individual
jurisdictions.
The 4th Directive authorizes the commission to determine “high-risk third countries” with
strategic deficiencies in their national AML/CFT regimes.39 The purpose of the list is to
protect the proper functioning of the EU financial system from relevant risks in foreign trade
transactions with these countries. This requirement complies with the method developed by
the FATF at the global level and is intended to respond to threats from countries that do not
apply coordinated standards for AML/CFT. Under this approach, banks should apply stricter
checks of persons/entities regarding financial flows to and from high-risk third countries
determined by the Commission.
The 4th Directive on AML/CFT also mandates that financial institutions with branches
outside the European Union, in particular in those jurisdictions where the relevant legislation
is underdeveloped, comply with the AML/CFT requirements of the member state in which
the organization’s head office is located.40 This measure is intended to eliminate discrepancies
between standards that financial institutions are obliged to follow and improve the AML/
CFT standards in jurisdictions of certain branches and subsidiaries. If a financial institution
considers compliance with the standards impossible, it should notify the competent
authorities of the member state in which its head office is located.
The European Union and its member states pay particular attention to the risks of money
laundering in trade-based transactions.41 In particular, they are looking closely at the use
of an international import and export system to disguise, convert and transfer criminal
proceeds by moving goods or money. A 2013 report published by France’s AML/CFT
authority (TRACFIN) shows widespread money laundering in export-import companies
through international trade transactions.42 The following indicators should be used to help
recognize suspicious transactions: evidence of incoming financial flows from companies
operating in a sector in which they do not usually participate; the collection of multiple
cheques; and the assignment of receivables with no economic justification.
38

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31991L0308:EN:HTML
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http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:JOL 2015 141 R 0003&from=ES

40
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The EU countries have set up an active information exchange among the customs agencies
and financial intelligence units regarding databases (five countries use direct access: the
United Kingdom, Hungary, Ireland, Luxembourg and Sweden). The legal and regulatory
framework in the European Union makes it possible to monitor financial flows in order to
detect cases of money laundering and terrorist financing.

1.6. INTERNATIONAL REGULATION PRACTICES
1.6.1. The United States
The OECD report “Forty Years’ Experience with the OECD Code of Liberalisation of Capital
Movements” notes that the United States and Switzerland are two countries that have never
applied foreign exchange control measures. The United States is an original member of the
OECD Code of Liberalisation of Capital Movements and has thus far not used restrictions on
foreign currencies transactions or foreign bank accounts.43
At the same time, the United States is a unique country, where strong mechanisms are in
place for controlling the movement of its resident’s money. Washington was the first to
consider the need to create an efficient mechanism for automatically obtaining information
for tax purposes from foreign financial institutions concerning the foreign accounts of U.S.
residents, both natural persons and companies. In 2010, the United States passed the Foreign
Account Tax Compliance Act (FATCA).44 FATCA is an instrument for obtaining information
about foreign accounts held by U.S. tax residents.
The United States was a member of the OECD Convention on Mutual Administrative
Assistance in Tax Matters; however, the mechanism of requesting and spontaneously
exchanging information did not allow the US Internal Revenue Service to get the full picture
on almost 9 million Americans living abroad. The United States is the only country in the
world that taxes its resident’s global revenues. To determine tax residency, the following
criteria are taken into account: U.S. citizenship; U.S. Green Card; the United States as
the country of birth; a U.S. address; a U.S postal address; a U.S. phone number; effective
instructions for transferring money in the United States; a power of attorney issued to a
person with a U.S. address; authority to sign granted to a person with a U.S. address; a U.S.
poste restante address.
The high-profile case launched against the major Swiss bank UBS AG by the FBI in 2008
served as the starting point for passing the Act on the provision of information about U.S.
43

Forty Years’ Experience with the OECD Code of Liberalisation of Capital Movements, 2002 [electronic resource]. Available at: http://www.oecd.org/daf/inv/investment-policy/44784048.pdf. Title on the page.
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tax residents. It was discovered that over 50,000 U.S. citizens kept their money there without
paying taxes.45
FATCA was passed so that the IRS would be able to obtain information on the accounts of
U.S. tax in foreign financial institutions. The United States developed two models of intergovernmental agreement to ensure that other countries complied with the Act:46
MODEL 1 of an intergovernmental agreement (1 IGA) envisages introducing FATCA
reporting by intergovernmental information exchange.
MODEL 2 (2 IGA) envisages direct submission of reports to the IRS by reporting financial
institutions. Under this model, financial institutions of a party to the agreement register
on the IRS website and provide information on U.S. tax residents.47 The interest of foreign
financial institutions in the procedure is maintained by access to correspondent accounts
in U.S. financial institutions.
Model 1 served as the foundation of the international OECD document, the Multilateral
Competent Authority Agreement on Automatic Exchange of Financial Account Information
(CRS MCAA).
Given the free movement of capital, the United States pays particular attention to
combating money laundering and terrorist financing. One of the key issues is combating
money laundering in international trade. By using the USA PATRIOT Act, which
combats money laundering, the Financial Crimes Enforcement Network (FinCEN, the
financial intelligence agency of the United States) exchanges information on suspicious
transactions and cross-border shipments of goods with the United States Customs
Service; information is exchanged upon request.48 Under the 2017 OECD document,
“Effective Inter-Agency Co-Operation in Fighting Tax Crimes and Other Financial
Crimes,” FinCEN and the United States Customs Service may exchange information
spontaneously, that is, as the information becomes available, or upon request.49 The
United States also signed 76 agreements based on the World Customs Organization’s
Model Bilateral Agreement on Mutual Administrative Assistance in Customs Matters.
The United States has been using the model as a basis for concluding agreements since
it went into force in 1970. Such agreements allow for information to be exchanged on
45
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customs operations, inspection results and customs control paperwork, all of which help
countries prevent and investigate relevant crimes. 50
In 2004, the United States launched the Trade Transparency Unit intended to promote the
exchange of information on international trade, thereby allowing the system’s participants to
compare the information contained in import and export declarations submitted in various
countries. States can see both sides of a trade deal, and transparency is thereby increased. The
Data Analysis & Research for Trade Transparency System (DARTTS) allows users to uncover
unusual trade operations that suggest customs duty evasion and other related customs and
financial crimes. Twelve countries are currently party to the system in addition to the United
States: Argentina, Australia, Colombia, the Dominican Republic, Ecuador, Guatemala, Mexico, Panama, Paraguay, Peru, the Philippines, and Uruguay.51

1.6.2. The BRICS countries
Developing countries and countries with transitional economies still use foreign exchange
restrictions. This includes the foreign exchange controls currently employed in BRICS member states.
India does not allow its residents to open bank accounts abroad or obtain foreign currency
loans (with the exception of transportation, insurance and construction companies); it also
enforces repatriation and surrender requirements. The Foreign Exchange Management Act
provides for control over cross-border foreign exchange transactions. It should be noted that
the Act allows for transactions on a current account of balance of payment, while transactions on a capital account are prohibited, with the exception of cases directly provided for in
the Act.52
Under the Foreign Exchange Management (foreign currency accounts by a person resident in
India) Regulations adopted under FEMA, residents are prohibited from opening or owning
foreign currency accounts: they can only do so via an authorized intermediary.53 There are
certain exceptions for air carriers and transportation, insurance and construction companies. For instance, transportation companies and air carriers that are residents of India have
the right to open and use foreign bank accounts to carry out transactions directly related to
their primary activity. Under the Foreign Exchange Management (Borrowing or Lending
in Foreign Exchange) Regulations, residents may not be issued loans in a foreign currency.
In exceptional cases (with justifiable reasons present), the Reserve Bank of India may allow
an Indian bank to issue a loan in foreign currency to a person who is not a resident of India.
50
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In turn, under the current legislation, residents who are due funds in a foreign currency
should take mandatory steps to sell those funds. According to the 2000 Regulations, repatriation does not apply to the currencies of Nepal and Bhutan. A person receiving a foreign
currency must transfer it to an authorized intermediary.
China has a foreign currency revenues repatriation requirement and a rule that accounts in
foreign banks may be opened by residents whose activities entail periodic trips abroad.54 Unlike Russia, where the repatriation timeframe is set at the level of the foreign trade contract,
repatriation and the sale of foreign currency revenues in China must be carried out within
90 days of concluding an import or export transaction. The deadline can be extended in
special cases (deferred payment or a deferred payment letter of credit). Companies that carry
out import-export transactions in a foreign currency may open a foreign currency account
in a bank that has the appropriate license in the region of its incorporation or in any other
region where the State Administration of Foreign Exchange has a regional branch. There
needs to be a justified reason every time funds are transferred to or from a foreign country.
A foreign trade contract and customs declaration serve as such. China (unlike Russia) has set
the repatriation requirement together with the mandatory sale of foreign currency revenues.
Brazil has a fairly liberal foreign exchange legislation. Under Brazilian law, exporters have the
right to keep 100% of their export revenues abroad. The abolition of repatriation (residents
could keep 30% of revenues abroad since 2006, and 100% since 2008) and the introduction
of electronic monitoring of foreign exchange transactions have resulted in foreign economic
participants significantly cutting their banking expenses on imports, exports and other foreign exchange transactions.55 In Brazil, a resident for tax purposes and a resident for foreign
exchange purposes are the same concepts. Unlike Russia, Brazil has no restrictions on foreign
account transactions.
In addition, Brazil requires that foreign exchange agreements be executed in the form of
contracts that must be in the Sisbacen electronic system. Sisbacen can help identify the client
of an authorized agent immediately prior to a foreign exchange transaction, as well as the
type of the transaction, its value and other related information. Foreign currency can be
transferred from Brazil directly via an authorized bank, without prior authorization from
the Central Bank of Brazil.56
In addition, a legal entity can use this electronic system to submit reports on foreign accounts
abroad. In Russia, residents that are legal entities should submit their reports on foreign
accounts quarterly directly to tax services. Sisbacen reflects all actions on foreign trade
contracts and foreign currency transactions carried out by residents. The system records
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all amendments and additions to export contracts, debited accounts and the existence of
arbitration proceedings on a given contract. The following parameters are submitted to the
electronic system: information on the client; information on the client’s authorized bank;
information on the place where the transaction was carried out; currency used; the purpose
of the transaction; the transaction amount; and the exchange rate. This information helps the
Central Bank of Brazil to track potentially illegal foreign exchange transactions, shut them
down and collect the necessary statistics.
Thus, China and India apply the repatriation requirement together with the mandatory
sale of foreign currency revenues, while Russia does not link the repatriation requirement
to mandatory sale. Brazil’s foreign exchange regulation is more progressive since it has no
restrictions on transactions from a foreign account and exporters are allowed to keep 100%
of export revenues abroad.
South Africa also applies restrictions, which include mandatory repatriation and surrender
requirements.57 It also applies restrictions on foreign currency transactions. Residents are
allowed to keep a legislated amount (up to ZAR 11 million, or about USD 900,000) in deposit
accounts in a foreign currency to carry out foreign investment activities. Foreign exchange
transactions are carried out by authorized entities – official dealers granted the relevant license by the Ministry of Finance of South Africa.58
For tax purposes, BRICS countries also seek information about foreign accounts of their residents
for tax purposes. All the BRICS countries have acceded to the Multilateral Competent Authority
Agreement (CRS MCAA) on automatically exchanging financial and accounting information.
In addition to foreign exchange control, BRICS countries control cross-border movements
of money to combat money laundering and terrorist financing. For instance, India does this
by applying the 2002 Prevention of Money Laundering Act and the 2015 guidelines of the
Reserve Bank of India, which sets the indicators for determining suspicious transactions.59
India’s AML/CFT legislation stipulates, among other things, that clients in foreign trade
transactions be identified and provides for the possibility of temporarily suspending trade
transactions on bank accounts suspected of money laundering. Under the OECD’s 2017
report, “Effective Inter-Agency Co-Operation in Fighting Tax Crimes and Other Financial
Crimes - Third Edition,” spontaneous information exchange between India’s AML/CFT
agency and the customs services is allowed.60
Annual Report on Exchange Arrangements and Exchange Restrictions 2016.
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1.6.3. The EAEU countries
Under Annex 15 to the Treaty on the Eurasian Economic Union Measures Aimed at Implementation of Agreed Monetary Policy, in order to align legislation on legal relations in
foreign exchange and take steps towards its liberalization, member states “ensure the free
movement of cash and cash instruments by their residents and non-residents within the
customs territory of the Union.” Therefore, under the Treaty, EAEU countries generally
should not set any restrictions on the movement of capital within the Union for residents of
each member state. The Annex defines “foreign exchange restrictions” that include not only
restrictions on foreign exchange transactions (prohibiting transactions directly; capping
amounts; limiting quantities and timeframes; placing restrictions on the payment currency;
setting requirements for special licenses to carry out such transactions; holding over foreign
exchange transactions in part or in full; imposing restrictions on opening and maintaining
accounts within the EAEU), but also requirements on the mandatory sale of foreign currency
(surrender requirements).
However, for the purposes of the Treaty, the repatriation requirement and the obligation to
fill out a foreign exchange transaction report form, etc. are not qualified as foreign exchange
restrictions. At the same time, Part V of Annex 15 allows member states to set foreign exchange restrictions in isolated instances and for a term of no longer than one year. Such
exceptions cover situations when liberalization measures may result in a deterioration of the
economic or financial situation in a country and disrupt security and public order.
The Treaty on the Eurasian Economic Union envisages adopting a special international instrument on foreign exchange policies. In 2015, the Eurasian Economic Commission (EEC)
approved the draft Agreement on Harmonized Approaches to the Regulation of Legal Exchange Relations and Adoption of Liberalization Measures in the EAEU Member States.61
The draft lists those foreign exchange transactions carried out by EAEU residents that are
exempt from foreign exchange restrictions. The instrument envisages that EAEU residents
will be able to open accounts (deposit accounts) in other member states without restrictions
and carry out transactions on these accounts. The Treaty also provides for the harmonization of the rules regarding penalties for breaching foreign exchange legislation. Additionally,
the instrument prohibits the use of foreign currency when making payments within EAEU
member states, with the exception of cases stipulated in the national legislations and directly
in the Agreement on Harmonized Approaches to the Regulation of Legal Exchange Relations
and Adoption of Liberalization Measures in the EAEU Member States.62
In the EAEU, licenses are not required to carry out foreign exchange transactions between
the Union’s residents, and there are also no requirements for opening and maintaining
http://www.eurasiancommission.org/ru/nae/news/Pages/10-08-2016-3.aspx
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accounts in banks within their territories. The draft Agreement prohibits the requirement
that residents sell foreign currency (except in cases where such restrictions are introduced
under an international treaty).
Despite the task of harmonizing foreign exchange regulations stated in the Treaty on the
Eurasian Economic Union, the Union’s members use various approaches to foreign exchange
restrictions. The draft Agreement on Harmonized Approaches to the Regulation of Legal
Exchange Relations and Adoption of Liberalization Measures in the EAEU Member States
sets a mandatory repatriation requirement. Foreign exchange legislation in Russia and Kazakhstan does set such a requirement, which needs to be carried out within the timeframe set
in a foreign trade contract. Law No. 226-Z of the Republic of Belarus “On Foreign Exchange
Regulation and Foreign Exchange Control” dated July 22, 2003, does not set a repatriation
requirement (it has a general nature, used for reference purposes); relevant provisions are,
however, present in Decree No. 178 of the President of the Republic of Belarus “On the Procedure for Carrying Out and Controlling Foreign Economic Transactions” dated March 27,
2008.63 The document states that residents must ensure the completion of each foreign trade
transaction (under a general rule) in a period no longer than 90 calendar days when exporting (120 days for commission agreements) from the date of shipping the goods (transferring
proprietary information, exclusive rights to copyright products), performing work, providing
services; and no later than 60 days from the date of making the payment when importing.
Law No. ZR-135 of the Republic of Armenia On Currency Regulation and Currency Control
dated December 21, 2004,64 and Law No. 6-I of the Kyrgyz Republic On Transactions in
Foreign Currency dated July 5, 1995,65 do not set repatriation requirements.
Russia and Kazakhstan do not require the mandatory sale of part of foreign currency revenues, while Belarus does. Additionally, Belarus imposes restrictions on residents opening
accounts in foreign banks, sets limits on the timeframe for completing cross-border trade
transactions and sets criteria for advance payments on import transactions.
The EAEU pays less attention than the OECD to matters of international tax exchange. While
Russia has signed the CRS MCAA, other Union members are not currently parties to it. The
Treaty on the Eurasian Economic Union does not include tasks on developing information
exchange (including automatic exchange) on the foreign accounts of tax residents. The Treaty
only envisages developing information exchange intended to ensure the complete payment of
indirect taxes that currently covers the exchange of information when paying VAT.
The regulatory framework for automatically exchanging tax information has not been
created at the bilateral level either. Such work is performed upon request under bilateral
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cooperation agreements (there is no such agreement between Armenia and Kazakhstan) that
do not envisage automatic exchange. The lack of a regulatory framework intended to create
the relevant mechanisms creates the risk of increased tax competition within the Union and
impedes harmonious integration of the countries. Such circumstances are conducive to a
cross-flow of capital into those member states that are not parties to the multilateral system of the automatic exchange of tax information. Additionally, the Treaty on the Eurasian
Economic Union currently does not allow for the Union’s competency in combating money
laundering and terrorist financing.
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2.

ABOLISHING FOREIGN
EXCHANGE CONTROL IN
RUSSIA
2.1. FOREIGN EXCHANGE BARRIERS IN
RUSSIA
The specifics of Russia’s current foreign exchange regulations are largely

determined by Soviet approaches to foreign exchange control, when the
state had the exclusive right to carry out transactions with foreign exchange
assets and held the monopoly on foreign economic activity. That approach
entailed the complete centralization of foreign currency revenues and the
centralized financing of imports. Soviet citizens were prohibited from
having foreign currency, opening foreign currency accounts and carrying
out foreign exchange transactions, unless they had paper proof that the
currency had been obtained legally (through working abroad, inheritance,
honorarium, etc.).

The process of liberalizing foreign trade determined the need to restructure
the system of state control over the cross-border movement of goods
and money and the need to shape a qualitatively new system of foreign
exchange regulation. In 1986, the Council of Ministers of the USSR passed
Resolution No. 1535 and Resolution No. 1537 giving enterprises the right
to receive part of foreign currency revenues from exports for limited use
in economic activity. This was an important step towards abolishing the
state’s foreign exchange monopoly.
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The complete abolishment of this monopoly required instituting controls over foreign exchange
transactions carried out by natural persons and legal entities. In November 1991, a Decree of
the President of the Russian Soviet Federative Socialist Republic (RSFSR) was adopted allowing
all enterprises to carry out foreign economic activity without prior special registration, which
made it possible to essentially remove all barriers blocking the access of enterprises to foreign
markets. In 1992, the Law On Foreign Exchange Regulation and Foreign Exchange Control in
the Russian Federation entered into force. Under the law, payments between Russian residents
could be made in Russian currency without restriction, and the procedure for enacting payments
to and from non-residents was defined by the Bank of Russia. Under the law, the President of
Russia set the procedure for the mandatory sale by residents of receipts in a foreign currency
on the domestic market. Presidential decrees defined the requirements for foreign currency
receipts entering the accounts of residents (repatriation of foreign currency revenues) and the
mandatory sale of a part thereof.
Federal Law 173-FZ On Currency Regulation and Currency Control adopted on December 10,
2003 was an important step. It is still in effect, with some amendments. While the 1992 law
contained major foreign exchange restrictions (restrictions on foreign exchange transactions
carried out by residents, the mandatory sale of foreign currency revenues; transactions that
breached the law were considered invalid) and effectively granted the Central Bank of Russia
unlimited rights in foreign exchange regulations, the new law was adopted due to the need
for the stage-by-stage liberalization of the system. This provided for grounds for introducing
restrictions on foreign exchange transactions: preventing a drop in gold and foreign exchange
reserves, sharp fluctuations in the exchange rate of Russia’s national currency, maintaining
a stable balance of payment in the country. The law also provided for these restrictions to be
abolished once the circumstances that prompted them no longer existed. Foreign exchange
regulatory bodies were legally prohibited from demanding that residents and non-residents
obtain individual permits for foreign exchange transactions.
Subsequent major changes intended to liberalize foreign exchange regulations and foreign
exchange control in Russia took place in 2006–2007. The following requirements were
abolished: the hold on money in an account until foreign exchange transactions are completed;
the use of special accounts for such transactions by both residents and non-residents; the
mandatory sale of a part of foreign currency revenues on the domestic foreign exchange
market; prior registration by a tax office of an account (deposit account) opened by a resident
in a bank abroad, etc.
At the same time, despite the partial liberalization of foreign exchange regulation and
control, Russia still has significant restrictions related to the legal requirements for carrying
out foreign exchange transactions. The foreign exchange regulation model is still prohibitive
in nature, which creates significant barriers for cross-border commercial activities of Russian
entrepreneurs and the full-fledged use of foreign accounts by both natural persons and legal
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entities.66 Currently, foreign exchange regulations apply both to natural persons and legal
entities. Cross-border transactions between non-residents (Article 10) and between residents
and non-residents (Article 6) may be carried out without restriction. However, remaining
restrictions create unfounded obstacles for persons declared to be foreign exchange
residents. Given the rouble’s floating exchange rate and the absence of the requirement for
the mandatory sale of foreign currency revenues, current mechanisms of foreign exchange
regulation and control are not conducive to achieving the macroeconomic goals of Russian
currency’s stability and of the stability of Russia’s domestic foreign exchange market.
Let us consider the principal problems in foreign exchange regulations and control.
1. Defining the concept “resident” for the purposes of foreign exchange legislation.
Previously, under the Federal Law On Currency Regulation and Currency Control, Russian
citizens who had spent at least a day in Russia were recognized as foreign exchange residents.
An analysis of the practical application of the concept of “foreign exchange residents who
are natural persons” as defined in the law as amended in 2012–2017 was ambiguous in its
understanding of this concept as applied to Russian citizens who have been permanent residents
of a foreign state for at least one year. It applies to persons holding a residential permit issued by
an authorized agency in a foreign state and to citizens temporarily residing in a foreign state on
a work or student visa (one or several in total) valid for no less than one year.67 In particular, the
law did not define the mechanisms for identifying citizens as foreign exchange residents and,
consequently, banks recognized all Russian citizens as such.
The definition of a foreign exchange resident was changed on January 1, 2018. The amended
Federal Law On Currency Regulation and Currency Control recognized all Russian citizens
(without exception) as resident natural persons. Those who reside abroad for over 183
consecutive days in a single year are not obliges to notify the tax authorities about their
accounts (deposit accounts) in banks outside Russia; they also can freely use foreign accounts.
The amendment to the legislation was intended to simplify the work of foreign exchange
residents who mostly reside abroad. At the same time, it does not eliminate all restrictions for
such residents. The prohibition on operations between residents is still in effect, and it does
not take the location where the transaction is carried out into account: in Russia or when
both residents are outside Russia.
Legal entities founded under Russian legislation, foreign branches, offices and other
subdivisions of residents that are legal entities are also recognized as foreign exchange
residents.
Topical Issues in the Foreign Exchange Regulations of Transactions Carried Out by Natural Persons in Russia / S. G.
Sinelnikov-Murylyov. P. V. Trunin. A. D. Levashenko. Russian Foreign Economic Bulletin. 2015 (12), pp. 3–13.
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The following restrictions and control measures apply to foreign exchange residents:
• The prohibition of foreign exchange transactions between residents (with the exception of

the restricted list of transactions listed in Article 93 of the Federal Law);

• The obligation to notify the tax authorities at the place of registration about opening

(closing) accounts (deposit accounts) and about changes to the banking information on
the accounts (deposit accounts) in foreign banks;

• The obligation to provide reports to the tax authorities on the movements of funds in

accounts (deposit accounts) in foreign banks;

• The possibility to receive funds in accounts held in foreign banks within the restricted list

of transactions (Article 12 of the Federal Law).

Let us note that OECD countries do not use the concept of “foreign exchange resident,” and
the requirement to notify the authorities about foreign accounts is set for tax residents for
tax purposes. For the purposes of civil legislation, foreign justice systems use the concept of
“resident,” Russian zhitel’ (in Russia, the term rezident, “resident,” is not used for the purposes
of civil legislation, the Civil Code has Article 20 “Place of abode” [mesto zhitel’stva]).
2. Restrictions on free regime for the use of foreign accounts. Currently, natural
persons are prohibited from receiving proceeds from sales of movable and immovable assets,
securities listed on exchanges not included on the set list, loans for terms of less than two years
and grants in their foreign accounts. This creates undue burdens for good-faith participants
in economic activities. Such restrictions undermined the effective de-offshorization regime
that was in place, which allowed the voluntary declaration of foreign assets between July 1,
2015 and June 30, 2016, since they prevented transactions required to liquidate controlled
foreign company (CFCs) and return capital to the declared accounts of Russian enterprises
and citizens. It was impossible to legally credit funds of the company under liquidation and
proceeds from sale of securities and real estate to foreign accounts.
For legal entities, using a foreign account under the current legislation only makes sense
for servicing a foreign representative office, since the list of permitted transactions is even
shorter than for natural persons (transferring money from other accounts owned by the
same entity, crediting borrowed money and loans from non-residents from FATF and OECD
countries). Legal entities are restricted in their use of foreign financial instruments that do
not involve the possibility to credit funds received to Russian bank accounts, for instance,
from transactions with securities.
In 2015, amendments were drafted for Article 12 of the Federal Law On Currency Regulation
and Currency Control expanding the list of permitted transactions for crediting funds to
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foreign accounts of natural persons. However, the amendments to the law (Federal Law 350FZ dated November 28, 2015) reduced the size of the list drastically. For instance, in the first
reading, the draft law provided for crediting funds from the sale of any foreign securities
(which would have made it possible to liquidate CFCs). In the current text, this option is valid
only for securities listed on a Russian exchange or on a foreign exchange listed in Para. 4 of
Article 275-3 of Federal Law 39-FZ On the Securities Market.
The list includes just 21 exchanges. At the same time, there is Directive No. 3949-U of the Bank
of Russia dated January 28, 2016, which approves the list of foreign exchanges where securities of
foreign issuers need to be listed in order to gain access to exchange trading. This is also a condition
for organizations to have the right not to identify beneficiary holders of foreign organizations
whose securities are listed on such exchanges. This Directive contains a list of 61 exchanges,
including the Ho Chi Minh City Stock Exchange and the Dubai Financial Market, among others.
The references to the list in Federal Law No. 39 creates significant practical differences. For
instance, European bonds of most Russian companies are listed on the Irish Stock Exchange
(ISE) in order to attract financing from both foreign and Russian lenders. Since the ISE is not
on the above-mentioned list, it makes such securities less attractive for Russian investors.
3. Requirements for foreign exchange residents to provide reports on foreign
accounts. Part 2 of Article 12 of Federal Law On Currency Regulation and Currency Control
stipulates that residents (both natural persons and legal entities) are obliged to notify the tax
authorities at their place of registration about accounts (deposit accounts) that have been
opened (closed) and changes to their banking information no later than one month after the
relevant account has been opened (closed) or the relevant change to the banking information
has been made. They must also provide reports on such accounts. Starting in 2018, resident
natural persons who reside outside Russia for longer than 183 days total in a single year are
exempt from this requirement.
Resident legal entities submit reports on the movement of funds in their accounts (deposit
accounts) in foreign banks, together with supporting documents, to the tax authorities at the
place of their registration in accordance with the procedure established by the Government
of the Russian Federation in coordination with the Central Bank of Russia. The appropriate
reporting form was set by Decree No. 761 of the Government of the Russian Federation dated
July 25, 2015. Documents must be submitted to the Federal Tax Service on a quarterly basis
for each foreign account and must contain the following information:
• information about the legal entity: full name; OGRN (primary state registration number);

the date the legal entity was entered in the Unified State Register of Legal Entities; the type
of activity it carried out; the form of incorporation/ownership; Tax Identification Number
(TIN) / KPP (Industrial Enterprise Classification) Code; location of the legal entity; and
name and location of branch/office;
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• information on the foreign account: information about the bank (name, BIC or CODE,

address, country); account number; currency code; date of opening/closing; and bank
account agreement;

• information on transactions on the account: information on the currency and amount of

transactions; account balance as of the start of the reporting period; crediting/debiting
during the reporting period (in total and broken down by transaction type code); and
account balance as of the end of the reporting period.

Resident natural persons submit reports on the movement of funds in their accounts (deposit
accounts) in accordance with the procedure established by the Government of the Russian
Federation in coordination with the Central Bank of Russia. Reporting forms for natural
persons were set by Resolution of the Government of the Russian Federation No. 1365 dated
December 12, 2015. In accordance with the legislation, the following information must be
submitted to the Federal Tax Service:
• information on the natural person: full name; address; TIN; and passport details;
• information on the foreign account: information about the bank (name, BIC or CODE,

address, country); account number; currency code; and account type (personal/joint);

• information on transactions on the account: information on the currency and amount of

transactions; account balance as of the start of the reporting period; crediting/debiting
during the reporting period (in total and broken down by transaction type code); and
account balance as of the end of the reporting period.

In Letter No. ZN-3-17/5523@ dated July 16, 2017, the Federal Tax Service of Russia confirmed
its position that failure to notify the relevant authorities about the opening of an account
in a foreign bank, as well as the failure to submit reports on the movement of funds on
that account, not only entails liability for breaching appropriate procedure, but results in the
transactions on such accounts being declared invalid. This, in turn, entails administrative
liability: a fine of 75–100% of the amount of the illegal foreign currency transaction.
Let us note that reports on the movement of funds in foreign accounts is required for
the purposes of tax control and control over compliance with anti-money laundering
requirements and combatting terrorist financing, since information on such accounts is used
to submit tax returns and to monitor the full payment of taxes. In the experience of the
United States, the Foreign Account Tax Compliance Act (FATCA) stipulates the mandatory
submission of reports to the Internal Revenue Service on accounts held by U.S. residents in
foreign financial institutions.
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4. Requirement to repatriate funds and the need to track foreign trade contracts
for legal entities and sole proprietors. Currently, the repatriation requirement covers
both foreign and Russian currencies received under foreign trade contracts:
• for goods transferred to non-residents, work performed for them, services provided to

them and information and copyright products transferred to them, including exclusive
rights to such products – repatriation when exporting;

• the return to Russia of funds paid to non-residents for goods not brought into the country,

work not performed, services not rendered, and information and copyright products not
transferred, including exclusive rights to such products – repatriation when importing.

Repatriated funds are credited only to accounts in Russian banks authorized to carry out
foreign exchange transactions. Thus, there is a need today to ensure that funds are credited
to an account in an authorized bank in Russia within the timeframe specified in the foreign
trade contract.
The failure of a foreign partner to make a payment in a timely manner exacerbates the
entrepreneurial risks for Russian participants in foreign economic activity because of foreign
exchange control, which discriminates against Russian businesses. This requirement becomes an
even greater encumbrance under sanctions, when unexpected prohibitions on import transactions
with a specific country are introduced: a contract has been concluded, a down payment made, but
further execution of the contract is impossible due to objective reasons.
The repatriation requirement in today’s foreign exchange legislation does not allow for
obligations under cross-border contracts with non-residents to be cancelled by offsetting
mutual liabilities, waiving a debt or by a substituted agreement, as stipulated in the civil
legislation, without the mandatory crediting of the debt amount to a resident’s account
in an authorized bank in Russia. For instance, a Russian resident owns a certain amount
to a non-resident under a lending agreement, and the non-resident, in turn, is obliged to
pay under a product supply agreement. Under Article 410 of the Civil Code of the Russian
Federation, offsetting financial liabilities could be possible, but it is prohibited with regard
to foreign exchange relations, since it is not stipulated in Article 19 of the Federal Law On
Currency Regulation and Currency Control. Ultimately, companies have to carry out extra
transactions to transfer funds in order to not be hit with sanctions for non-compliance with
the repatriation requirement.
The foreign exchange legislation currently in effect significantly affects individual economic
sectors, particularly e-commerce, the development of which hinges on quick cross-border
payments. Current prohibitive provisions on the Federal Law On Currency Regulation and
Currency Control govern the relevant prohibitions in other laws (e.g., in the Federal Law On
the National Payment System).
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Today, Russian exporters are not allowed to use electronic funds for cross-border transactions
in the B2B segment. Similar restrictions are in effect in Russia as well. Foreign exchange
legislation requirements make it impossible to use electronic funds for payments within crossborder commercial relations, since repatriation directly involves the need to return revenues
from foreign trade contracts to the accounts of Russian residents that are legal entities and
sole proprietors strictly in authorized banks. Foreign exchange residents are not allowed
to transfer funds received from foreign economic activities to digital wallets. Cross-border
payments made using the online transfer of funds will make it significantly easier for Russian
companies to carry out export-import transactions. The prohibitions that are in effect limit
the competitiveness of Russian businesses. In the United States and the European Union,
exporters actively use corporate digital wallets to carry out payments, including cross-border
payments (for instance, using PayPal).
On November 14, 2017, the Federal Law On Currency Regulation and Currency Control
was amended to specify the requirements regarding the information that residents need
to submit to banks. The Law now listed specific (rather than “expected”) timeframes for
receiving revenues under contracts and for discharging obligations by non-residents under
foreign trade contracts to be counted toward advance payments made by residents, and on
the timeframes for their return.
Previously, compliance with the repatriation requirement was monitored through foreign
exchange transaction report forms. On March 1, 2018, Instruction 181-I of the Bank of Russia
entered into force, removing the requirement to fill out the form. However, the Instruction
does not abolish the need to submit all paperwork to an authorized bank for foreign exchange
control (a contract, other information). Exporters may initially provide general information on
the export contract, and the contract itself must be provided no later than 15 business days after
the date of registration. Instruction 181-I also simplifies a number of regulations: registration
now takes one business day; and, for export contracts, the amount to be registered now has
to exceed RUB 6 million, instead of the previously stated USD 50,000. However, the general
approach has not altered – exporters need to put together a package of documents to comply
with foreign exchange legislation, breaches of which are punishable by administrative fines.
Foreign partners from developed countries do not face similar requirements.
Repatriation and foreign exchange control mechanisms ensuring that repatriation actually takes
place do not pursue the macroeconomic purpose of maintaining the exchange rate of national
currency. Rather, their purpose is to uncover economic crimes committed under the guise of
legitimate foreign exchange transactions. Indeed, in certain cases, failure to deliver money due
on a foreign trade contract from a foreign partner may serve as a cover for economic crimes –
bribery, money laundering, terrorist financing, tax crimes, non-payment of customs duties on
imported goods, etc. At the same time, such cases should be identified using mechanisms to
counteract money laundering and terrorist financing and by developing banking control and
monitoring based on the “know your client” (KYC) principle.

35

REFORMING FOREIGN EXCHANGE REGULATION AND FOREIGN EXCHANGE CONTROL IN RUSSIA

5. Prohibition on foreign exchange transactions between residents. In Russia (like
in OECD countries), foreign exchange transactions between foreign currency non-residents,
as well as between residents and non-residents, are permitted without restriction. However,
foreign transactions between residents are prohibited with the exception of those listed in a
restricted (but a fairly extensive) list. However, monitoring such transactions through foreign
exchange control means is often impossible. It would appear that what is in order is not
a general prohibition on foreign exchange transactions between residents, but a territorial
prohibition (in Russia) on foreign exchange transactions under civil law.
6. Excessively harsh administrative penalties for violating foreign exchange
legislation. Since 2012, administrative penalties (a fine of 75–100% of the amount of illegal
transactions) have been in place – not only for illegal foreign exchange transactions, but also
for violating the procedure for compliance with foreign exchange legislation, i.e. for technical
violations.
2013 saw significant changes in criminal and administrative legislation in the part pertaining
to the regulations on violating foreign exchange laws as a result of the campaign launched
to counteract illegal transactions. Article 15.25 of the Code of the Russian Federation on
Administrative Offenses was amended to include Para. 6.1–6.5, which introduces liability
for breaching the timeframe for submitting reports on the movement of funds in a foreign
bank account and for repeat violations within one year of the related procedural norms of
foreign exchange legislation. The amended version of Article 193 of the Criminal Code of the
Russian Federation detailed the ways in which the requirement to repatriate funds in foreign
currencies or Russian roubles could be circumvented and reduced the threshold (to RUB 6
million from RUB 30 million; currently the amount is set at RUB 9 million).
The Criminal Code of the Russian Federation was amended with Article 193.1, which
introduces penalties for transferring funds in foreign currencies or Russian roubles into
accounts of non-residents, while providing a lending institution that has the powers of a
foreign exchange control agent with paperwork related to the transaction and containing
deliberately false information on the grounds, purposes and nature of the payment regardless
of the amount of the payment. In addition, Federal Law 89-FZ, which extends the statute of
limitations for assessing administrative penalties for violating foreign exchange legislation
from one year to two, entered into force on April 16, 2016.
One can argue that the application of the Criminal Code with regard to liability for foreign
exchange violations has been significantly expanded since 2013. This much is evident from
the term “violation of foreign exchange legislation” and the new title of Article 193 of the
Criminal Code of the Russian Federation etc. bear it out: “Avoiding the Obligation to
Repatriate Funds in Foreign Currency or in the Currency of the Russian Federation” (instead
of “Non-return of Funds in Foreign Currency from Abroad”). Now it is not only the fact of
deliberate non-return of funds that entails criminal liability – but virtually any violation of
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foreign exchange legislation. Even though the Criminal Code sets the limit at which the law
becomes applicable (no less than RUB 9 million), Note 1 to Article 193 of the Code makes a
provision for funds that have not been returned or credited to accounts in authorized banks
for a period of up to one year to be totalled.
The newly introduced Article 193.1 of the Criminal Code of the Russian Federation was
intended to combat the widespread method of siphoning off money that involves transferring
it under sham contracts (under the guise of providing consultation, accounting, legal and
other services). The procedure for establishing that information on payments made has been
deliberately falsified is not transparent. There is a risk that, under the threat of criminal
liability, Russian companies will be burdened with proving that they have actually rendered
the services they purport to offer.
These broad formulations of articles in the Criminal Code that treat liabilities for violating
foreign exchange legislation; the fact that they are essentially duplicates of the Code of the
Russian Federation on Administrative Offenses; the right to hold natural persons criminally
liable; the relatively low non-return threshold (RUB 9 million); and the possibility of totalling
the amount over one year – all this creates additional risks of pressure from law enforcement
agencies and decreases the overall level of entrepreneurial activity in Russia.
The current regime of liability for foreign exchange violations with fines equalling the amount
of transactions creates unfounded risks for foreign exchange residents of Russia. Lawabiding residents often commit such violations because they do not know the complicated
regulations, while other residents simply do not notify the Federal Tax Service of their
foreign accounts. Today, the Federal Tax Service does not have any effective mechanisms
for obtaining information about foreign accounts held by Russian residents from foreign
tax services (information is exchanged upon request, which makes it impossible to form a
complete picture).
In 2018, the Ministry of Finance of the Russian Federation proposed to extenuate liability
by abolishing fines for violating the timeframe of receiving revenues from non-residents and
for the delayed return of advance payments for unshipped goods when the delay is less than
30 days. It was proposed to reduce fines for failing to pay from 75–100% of the non-credited
(non-returned) funds to 33–50%.68 It should be noted that these proposals apply only to
matters of repatriation, and not to liability for illegal foreign exchange transactions.
According to the latest data available from the Federal Service for Fiscal and Budgetary
Supervision (until February 2016, this was the agency in charge of foreign exchange control)
on its work in 2015, violations of the uniform rules of filling out foreign exchange transaction
report forms accounted for the largest number of violations of Russia’s foreign exchange
68

http://regulation.gov.ru/projects#npa=77698

37

REFORMING FOREIGN EXCHANGE REGULATION AND FOREIGN EXCHANGE CONTROL IN RUSSIA

legislation and regulatory acts (26% of the total number of violations). The share of illegal
transactions was only 2%. Thus, most violations were related to requirements pertaining
to the filing of forms and the reporting procedures stipulated in the legislation on foreign
exchange regulation and control.
7. The complexity of administrating foreign exchange regulations and control.
Russia has established an extensive system of regulating legal relations in foreign exchange
and of foreign exchange control entities to monitor compliance with relevant legislation.
Figure 1 presents their functions and interactions. Foreign exchange control entities are
subdivided into foreign exchange control bodies, which have the broadest range of functions
in the area (specialized bodies), and foreign exchange control agents, which carry out such
functions within the limits of their purview. Within their purview, both bodies and agents
have the right:
1) carry out inspections of residents and non-residents for compliance with foreign exchange
regulation;
2) inspect accounting and reporting on foreign exchange transactions of residents and nonresidents for completeness and veracity;
3) r equest and receive documents and information related to foreign exchange transactions,
opening and closing accounts.
Foreign exchange control bodies also have the right to issue instructions to rectify violations
of foreign exchange regulation that have been discovered and apply liability measures as
stipulated in the legislation of the Russian Federation for non-compliance with foreign
exchange regulation (agents do not have such powers).
Pursuant to Decree No. 41 of the President of the Russian Federation dated February 2, 2016,
the Federal Service for Fiscal and Budgetary Supervision was dissolved. Its foreign exchange
control functions were transferred to two agencies, the Federal Tax Service and the Federal
Customs Service. These agencies thus became the legal successors of the Federal Service
for Fiscal and Budgetary Supervision on, among other things, obligations stemming from
enforcing court rulings. Under the Statute of the Federal Service for Fiscal and Budgetary
Supervision, the agency monitored the compliance of residents and non-residents (with the
exception of lending institutions) with Russia’s foreign exchange legislation and the acts of
foreign exchange regulatory and control bodies, as well as the compliance of foreign exchange
transactions with the terms set by licenses and permits.
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Figure 1. The system of Foreign Exchange Regulation and Control Bodies in Russia
After 02.02.2016
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Decree No. 41 “On Certain Issues of State Control and Supervision in the Financial and
Budgetary Sphere” gave the Government three months to align its acts with the new
regulations and submit proposals on the acts of the Russian Federation. The Federal Tax
Service and the Federal Customs Service, which were previously foreign exchange control
agents, were vested with the powers of a foreign exchange control body (as the Federal Service
for Fiscal and Budgetary Supervision was before its dissolution).
In the scope of their functions, foreign exchange control bodies differ from foreign exchange
control agents in that the former have the right to issue instructions to rectify discovered
violations of foreign exchange regulation acts and apply liability measures stipulated in the
legislation of the Russian Federation for non-compliance with foreign exchange regulatory
acts. Agents can only carry out inspections of residents and non-residents for compliance
with foreign exchange regulatory acts; inspect accounting and reporting on foreign exchange
transactions of residents and non-residents for completeness and veracity; request and receive
documents and information related to carrying out foreign exchange transactions and
opening and closing accounts. That is, in the past, the Federal Tax Service and the Federal
Customs Service carried out inspections for compliance with foreign exchange legislation and
submitted infringement notices to the Federal Service for Fiscal and Budgetary Supervision,
which, in turn, issued instructions to rectify violations and applied liability measures. Thus,
it was a body artificially created to implement foreign exchange control. Authorized banks
sent reports to the Central Bank of Russia first, and only then to the Federal Service for
Fiscal and Budgetary Supervision. However, the dissolution of this body does not change the
essence of the current regulatory system; it only shifts the execution of the relevant functions
to other foreign exchange control bodies (the Central Bank, the Federal Tax Service and the
Federal Customs Service).
The Central Bank, which performs the functions of both foreign exchange regulation and
foreign exchange control, determines the rules of banking activities and foreign exchange
control. The Central Bank controls the activities of agents – authorized banks. Starting in
May 2018, they will be given the option to refuse to carry out foreign exchange transactions
for clients in the event that they contradict the requirements of Russia’s foreign exchange
regulation and if supporting documents are not provided, contain false information or do
not comply with the established requirements.
Authorized banks must regularly submit reports (every: day, five days, week, ten days, month,
quarter, six months and year; plus non-scheduled reports), including seven types of reports
on foreign exchange transactions, as shown in Figure 2. These reports have nothing to do
with mechanisms for restricting foreign exchange control. Instead, they are used in order
to classify transactions depending on the currency of the transaction and their participants
and can continue to be in force after foreign exchange control is abolished for the purposes
of compiling a balance of payments and collecting international statistics.
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Figure 2. Banking Reports on Foreign Exchange Transactions
Banking reports
(about 70 types, including five related
to foreign exchange control)

Five types of report on crossborder transactions and the
assets of authorized banks.
Collected by banks and
submitted to the Central Bank.
Purposes: information for the
balance of payment and for
international statistics.
Reports use foreign exchange
control terms (“resident”; “nonresident”; “foreign exchange
transaction”; “authorized banks”),
but information on cross-border
transactions is not generated
for the purposes of foreign
exchange control.

The abolition of foreign
exchange control does not
affect reporting, since it has
nothing to do with foreign
exchange control. It is used to
classify transactions and can
continue to be in effect after
foreign exchange control is
abolished.

Reports on foreign accounts
for the purposes of foreign
exchange control

Two types of report: for
natural persons and for legal
entities on foreign account
transactions.
Collected by Russian residents.
Purposes: for tax purposes.
Foreign exchange control
requirements are extraterritorial
in nature. Exercised only by
good-faith residents.

The abolition of foreign
exchange control will, provided
there is a mechanism for
automatic information exchange
on foreign accounts for tax
purposes, improve the quality of
reporting on foreign accounts of
Russia’s residents.

Source: compiled by the authors
8. Foreign exchange restrictions as a barrier for the development of the Eurasian
Economic Union. The existence of foreign exchange restrictions inhibits the effective
development of the Eurasian Economic Union. The provisions of the Treaty on the Eurasian
Economic Union and the draft Agreement on Harmonized Approaches to the Regulation of
Legal Exchange Relations and Adoption of Liberalization Measures in the EAEU Member
States do not create conditions for significant harmonization of foreign exchange regulation
and control in member countries and eliminating existing restrictions for the purposes of
increasing international trade and developing integration.
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The draft agreement does not entail abolishing the requirement to repatriate revenues from
foreign trade contracts concluded between residents of EAEU member states, does not imply
approaches to harmonizing relevant requirements and does not stipulate the abolition of
other foreign exchange restrictions on transactions between residents of EAEU member
countries. The project does not touch upon matters of harmonizing approaches to foreign
exchange transaction report forms (the key instrument of foreign exchange control) and the
requirements for keeping track of foreign trade contracts for the purposes of foreign exchange
control. Foreign exchange transaction report forms entail additional expenses for participants
of foreign economic activity. The timeframes for obtaining foreign exchange transaction report
forms differ significantly from country to country. And countries also set different requirements
in terms of the value of contracts for which such foreign exchange transaction report forms are
required, and keeping track of foreign trade contracts.
For instance, instead of a foreign exchange transaction report form, Kazakhstan has
instituted the procedure of registering a cross-border agreement by a commercial bank:
stamping the agreement with a bank seal indicating its tracking number. Registration is
required for agreements on goods whose value exceeds USD 50,000 at the date the agreement
is concluded. Even with no customs borders between countries, Russian exporters have to
comply with the formal requirements of foreign exchange legislation. Restrictions complicate
mutual trade and inhibit cooperation and financial collaboration.

2.2. PROPOSALS FOR LIBERALIZING FOREIGN
EXCHANGE REGULATIONS IN RUSSIA
Given the problems described above, which are caused by unfounded restrictions for Russian
citizens and legal entities, as well as the analysis of international experience of liberalizing
foreign exchange legislation, it would seem that the foreign exchange control system in Russia
needs to be abolished. This should be accompanied by a set of measures aimed at improving
international tax exchange and increasing the effectiveness of anti-money laundering
legislation.
The liberalization of foreign exchange regulations involves repealing the Federal Law On
Foreign Exchange Regulation and Foreign Exchange Control. The first stage should be
implemented by the end of 2018, with the second stage being put in motion in 2019–2020.
The first stage involves eliminating the key barriers of foreign exchange regulations that
inhibit the foreign economic activities of Russian entrepreneurs.
First, the Ministry of Finance of the Russian Federation, together with the Bank of Russia,
need to draft amendments to the legislation abolishing the repatriation requirement and
setting an open regime for using foreign accounts.
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Second, the Ministry of Finance and the Bank of Russia should draft proposals to repeal the
prohibition on foreign exchange transactions between residents and introduce the prohibition
on using foreign currency as legal tender in Russia into the Civil Code of the Russian
Federation (it is justified from the point of view of de-dollarizing the Russian economy). At
the same time, transactions between residents under agreements executed outside Russia
should be carried out freely.
The non-return of funds from foreign economic transactions constitutes a criminal public
danger only if funds are transferred in the actual absence of a transaction to which the resident
refers when carrying out a foreign exchange transaction. The repatriation requirement that
(in the opinion of legislators) counteracts the export of capital should be abolished, provided
that the legislation on counteracting money laundering sets the rules for monitoring foreign
economic transactions. Laundering money in the course of foreign economic activity is done
by providing false information on the price, quantity and quality of imported or exported
goods (for instance, by overpricing or under-pricing foreign trade contracts). These are the
kinds of cases that should be uncovered by mechanisms stipulated in the legislation on
combating money laundering.
Third, in order to ensure the safety of cross-border capital movements, the list of unusual
transactions in Order No. 103 of the Federal Service for Financial Monitoring “On Approving
Recommendations to Develop Criteria for Uncovering and Determining the Signs of Unusual
Transactions” issued in 2009 needs to be expanded. The document should be aligned with
FATF standards (by including cases where shipped goods meet the definition of goods with
an “increased risk of money laundering,” when a transaction entails the use of letters of
credit that have undergone multiple corrections or prolongations, etc.). It is also important
to develop information cooperation between customs bodies and financial intelligence units
in Russia through the spontaneous exchange of information in the event that possible crimes
are suspected and create conditions for mutual access to the information databases of the
Federal Customs Service and the Federal Service for Financial Monitoring. Additionally,
international information cooperation should be ensured between customs bodies and
financial intelligence units by concluding inter-agency exchange agreements: expanding
their geographic span, including provisions on spontaneous and automatic exchange and
assistance in investigations.
Fourth, in 2018, the Ministry of Finance of the Russian Federation should draft proposals
for transferring the rules on notifying and reporting on foreign accounts into the Tax Code
of the Russian Federation for the purposes of tax control (for tax residents), as done in the
OECD member states.
At the second stage, in 2019–2020, it would be possible to abolish the reporting requirement for
entities with accounts in those countries with which Russia automatically exchanges information
under the CRS MCAA. Appropriate proposals should be drafted by the Ministry of Finance
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of the Russian Federation. The requirement to notify the authorities about foreign accounts
held by Russian tax residents and to submit a report to the Federal Tax Service regarding such
accounts should only be preserved for those countries with which information is exchanged. This
condition will continue to be in effect until the jurisdiction where the Russian resident has opened
an account for a Russian ensures the automatic exchange of information.
On December 21, 2017, the OECD website posted information about a new bilateral relations
being activated under the CRS MCAA.69 Russia concluded agreements on the exchange of
information on the foreign accounts of tax residents with 73 countries (as of mid-February
2018). Russia will receive information from most OECD countries: the British Virgin Islands,
the Cayman Islands, China, Cyprus, Liechtenstein, Saudi Arabia, etc.70 Offshore jurisdictions
will provide information about Russian tax residents unilaterally. Agreements on Russia
submitting information were concluded with 56 countries. As of late January 2018, the list
of states with which Russia has concluded exchange agreements does not include Canada,
Israel, Panama and Bahrein. The United States does not take part in exchanges under the
CRS MCAA, since it receives necessary information about U.S. residents under FATCA.
Despite the fact that Russia has undertaken to carry out the first exchange in 2018, the currently
legislation does not include requirements for the use of the OECD’s Common Reporting
Standard (CRS) by financial institutions. The draft Federal Law On Amending the Tax Code of
the Russian Federation (in Connection with Implementing Automatic Information Exchange
on Financial Accounts and Documentation of International Groups of Companies) has been
submitted to the State Duma of the Russian Federation. Federal Law No. 340, which provides
for the implementation of the rules for the international automatic exchange of financial
information, was adopted on November 27, 2017. The law only sets the reporting requirement;
its form needs to be defined in secondary legislation (as of February 4, 2018, the draft resolution
has been developed and is undergoing the regulatory impact assessment procedure; the formats
for providing information need to be developed by the Federal Tax Service).
Most of the countries that declared their intention to carry out the exchange in 2017–2018
have already adopted the required legislation in its entirety, establishing the requirements for
financial reporting as well as secondary legislation specifying the procedure for generating
reports under the CRS OECD. Accordingly, the Russian authorities need to step up their
efforts to implement the international exchange of tax information, at the same time
eliminating the requirements with regard to notifications and reporting from the foreign
exchange legislation.
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Reform of the foreign exchange regulation would thus entail repealing the Federal Law On
Foreign Exchange Regulation and Foreign Exchange Control. The nomenclature currently set
in the foreign exchange legislation will need to be transferred to other regulatory legal acts. In
particular, the concept of “foreign currency” currently defined in Article 1 of the Federal Law
On Foreign Exchange Regulation and Foreign Exchange Control should be defined in Article
140 of the Civil Code of the Russian Federation, “Money (Currency),” while the concepts
of “national and foreign securities” should be defined in the Federal Law On the Securities
Market. The requirements to notify the authorities about foreign accounts and submit reports
on them should be transferred to the Tax Code of the Russian Federation and applied,
accordingly, to tax residents. The abolition of foreign exchange restrictions (the repatriation
requirement, the limited list of transactions for crediting funds to foreign accounts) will
eliminate the need to determine the persons to whom foreign exchange restrictions apply,
i.e. foreign exchange residents. For the purposes of foreign exchange regulations, the concept
of “resident” is superfluous: for tax purposes, the concept of “tax residents” applies; for other
public and civil legal relations, the concepts of “citizen” and “citizen’s place of abode” apply.
On the whole, the proposed reform of foreign exchange regulations will make it possible to
abolish outdated foreign exchange restrictions that are remnants of the past in all developed
countries. The reform will result in falling costs for Russian economic agents and promote
increased economic activity in Russia.
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